CHAPTER 359

An Act Respecting the Probate Court
and the Procedure Therein

Short Title
1 This Act may be cited as the Probate Act.
| NTERPRETATI ON

| nterpretation
2 In this Act,

(a) "court"” means the court of probate in each probate
di strict;

(b) "judge" neans the judge of a county court for the
county court district in which the probate district is
si t uat ed:

(c) "order" includes decree;

(d) "personal property" or "property" includes choses in
acti on:

(e) "probate district" or "district” nmeans the district,
whether it is a county or part of a county, in which a court
of probate has been established and was, imedi ately before
the first day of Mar ch, 1897, exercising probate
jurisdiction;

(f) "registrar” means a registrar of probate,;

- (g) “"representative" includes an executor and an
adm ni strator;

(h) "will" includes a testanment, a codicil and every
other testanentary instrument of which probate may be
granted. RS., c. 238, s. 1.
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2 pr obat e c. 359
PROBATE DI STRI CTS

Probate districts
3 As her et of ore,

(a) each one of the counties in the Province, excepting
t he Counties of Quysborough and Shel burne, shall constitute
a probate district;

(b) each of the two districts of Guysborough and St.
Mary's in the County of GQGuysborough, and each of the two
districts of Shelburne and Barrington, in the County of
Shel burne, shall constitute a probate district. R S., c. 238,
s. 2.

THE COURTS

Courts of probate continued

4 The courts of probate for the several probate districts
in the Province are hereby continued under that nane.
R S.,c.238,s. 3.

THE REG STRAR OF PROBATE

Regi strar of probate

5 (1) The registrar of probate for each district
shal | be appointed by the Governor in Council, and every registrar
of probate shall hold office during good behaviour, provided
however that the Governor in Council may revoke the appoi ntnment of
a registrar of probate who attains or has attained the age of
seventy years.

Requi renments prior to comrencing duties
(2) The registrar before entering upon the duties of his
of fice shal

(a) take an oath that he will faithfully perform the
duties of his office, which oath nmay be adm nistered by a
judge of a county court or the warden of a municipality;

(b) give a bond to Her Majesty, with such sureties. in
such amounts. and in such formas the
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c. 359 pr obat e 3

Governor in Council directs, for the faithful performance of
the duties of his office as such registrar, and for
i ndemmi fying all persons who are injured by his default or
m sconduct; and

(c) satisfy the Governor in Council that he has provi ded
a suitable place for the custody of all wlls, papers,
documents and books connected with his office which cone to
hi s charge or keeping.

Filing of oath and bond
(3) The registrar shall forthwith file such oath and
bond in the office of the Attorney General.

Care and custody of books and papers
(4) The registrar shall have the care and cust ody of all
books and papers belonging to the court.

Books required

(5) Theregistrar shall keep a book for the regi stration
of wills, a book for the registration of all letters, orders, and
decrees granted by the court, and a book of acts, containing a
short abstract of the proceedings of the court, all properly
i ndexed, and the Governor in Council nmay from tine to tinme
prescribe either generally or in the case of any particular
registrar, the kind of books to be so kept and the nethod or neans
by and the manner in which entries may or shall be nmade therein.

Duty to regi ster docunents
(6) The registrar shall register all letters granted by
the court and file and register all orders and decrees.

O her duties of registrar

(7) GCenerally the registrar shall perform such other
mnisterial duties as are prescribed in this Act, or were
performed by registrars of probate inmmediately before the first
day of March, 1897.

Deputy registrar

(8) Every registrar may, subject to the approval of the
Governor in Council, appoint a person to be deputy registrar, who
may performany of the duties of the registrar and for whose acts
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4 pr obat e c. 359
the registrar and his sureties shall be responsible.

Vacancy in office of registrar

(9) Upon a vacancy occurring in the office of registrar
for any district, such deputy registrar shall discharge the duties
of the registrar for such district and shall have all the rights
and powers of a registrar until there is a registrar for such
district, and all acts done by such deputy registrar during such
period shall be as valid and effectual as if done by a registrar.

Addi tional deputy registrar in Halifax County

(10) The registrar for the probate district of the
County of Halifax may, subject to the approval of the Governor in
Council, appoint a person to be additional deputy registrar who

may performany of the duties of the registrar and for whose acts
the registrar and his sureties shall be responsible.

Wonen

(11) A woman shall be eligible for appointnent as
registrar of probate, deputy registrar of probate or acting
regi strar of probate.

Absence or inability to act of registrar and deputy

(12) Whenever a registrar isill or he either is or
is about to be tenporarily absent fromthe probate district for
which he is registrar, or is a witness in any matter, or is
ot herwi se incapacitated or disqualified, and there is no deputy
registrar, or if there is a deputy registrar, and he is for any
reason unabl e to act, the Governor in Council may appoint a person
to act in the place and stead of such registrar during such
illness, tenporary absence or other incapacity, or for the
di sposal of the matter in which the registrar is disqualified, and
such person shall, during such illness, tenporary absence or ot her
incapacity or for the disposal of the matter in which the
registrar is disqualified, as the case nay be, have all the powers
and di scharge all the duties of the registrar

Publ i c Service Superannuation Act
(13) Not wi t hst andi ng the provisions of subsection
(1), Section 16 of the Public Service Superannuation Act
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c. 359 pr obat e 5

applies to a registrar of probate who is in receipt of a yearly
salary pursuant to the Public Ofices and Oficers Act. RS., c.
238, s. 4.

Seal

6 The seals already provided for the courts of probate
shall continue in use, but any judge may, with the approval of the
Governor in Council, cause the seal of the court fromtinme to tine

to be broken, altered or renewed. R S.,c.238,s.5.

Certified docunent is evidence

7 Al letters, licences, decrees, orders and instrunents
of the court, and copies thereof, purporting to be sealed with the
seal of any court of probate, shall, in all courts in the

Provi nce, be received in evidence w thout further proof thereof.
RS., c. 238, s. 6.

Ofice hours

8 The days and hours during which the office of any
regi strar of probate shall be open for the transaction of business
shall be such as are fromtine to tinme prescribed under the Public
Ofices and Oficers Act. RS., c. 238, s. 7.

| f annual fees to registrar under five hundred dollars

9 If the amount of fees received by any registrar of
probate during any year ending on the thirtieth day of Septenber,
together with the anmount of fees earned by himin such year but
not yet paid to him as shown by his return of such fees to the
Attorney Ceneral as required by the Costs and Fees Act, do not
equal five hundred dollars, the Attorney General shall pay to such
regi strar of probate out of the Consolidated Fund of the Province
a sum equal to the difference between the anobunt of the fees so
received or earned and five hundred dollars. RS., c. 238, s. 8.

JURI SDI CTI ON AND POVERS
Jurisdiction of court
10 Every court shall have jurisdiction throughout the
Province, and all letters of probate, letters of adnmnis
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6 pr obat e c. 359

tration, |icences, orders and process of every such court shal

have effect, and may be enforced, throughout the Province, and all
sheriffs in the Province shall be officers of the court and shal

carry out its orders and process. RS., c. 238, s. 9.

Power s of court
11 (1) The court shall have jurisdiction and power

(a) to grant probate of wlls and letters of
adm ni stration, whether general or limted, of the
estates of deceased persons;

(b) to revoke or cancel such probate of wills and
letters of adm nistration:

(c) to effect and carry out the judicia
adm nistration of the estates of deceased persons
t hrough the representatives, and to hear and determ ne
all questions, matters and things in relation thereto
necessary for such adm nistration:

(d) to appoint guardians, and to take the accounts
of such guardi ans under the CGuardi anship Act.

Exi sting powers and jurisdiction continued

(2) Generally the court shall have and exercise all the
powers and jurisdiction exercised by the courts of probate in
exi stence i medi ately before the first day of February, 1901, and
by the judges of probate.

Supreme court jurisdiction unaffected

(3) Nothing herein contained shall be construed in such
a way as to deprive the Supreme Court of jurisdiction in such
matters. RS., c. 238, s. 10.

PROBATE AND LETTERS OF ADM NI STRATI ON
Jurisdiction if fixed place of abode in Province
12 (1) The grant of probate or letters of adm nistration
shall belong to the court of probate for the district in
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which the testator or intestate had at the tine of his death his
fixed place of abode.

Jurisdiction if no residence or fixed abode in Province

(2) If he had no such fixed place of abode, or resided out
of the Province at the tine of his death, the grant may be nade by
the court of probate for any district in which the testator or
intestate had property at the tinme of his death, provided it has
not been previously nade by a court having jurisdiction in another
district.

Jurisdiction in other cases
(3) In other cases the grant shall belong to the court of
probate of any district. RS., c. 238, s. 11.

Application to be witten and entered

13 (1) Al applications for the probate of wills, letters
of admnistration or citations, shall be nmade in witing, and
shall be entered in the book of acts.

Content of application for adm nistration

(2) An application for adm nistration of the estate of
an intestate shall set out the names, addresses, occupations and
relationships to the deceased of all persons entitled to any
interest in his estate by devolution, so far as known. R S., c.
238, s. 12.

Affidavit respecting place of abode

14 (1) Wen the testator or intestate was resident in the
Province at the tinme of his death, the place of abode of the
testator or intestate, at the tinme of his death, shall be nmade to
appear by affidavit, filed by the person, or sone one of the
persons, making the application.

Conditions for grant of probate or letters

(2) Thereupon, and upon proof of the wll, or, in case
of intestacy, upon proof that the deceased died intestate, probate
of the will or letters of admnistration, as the case may be, may
be granted under the seal of such court of probate. R S., c. 238,
s. 13.
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Affidavit where no residence in Province

15 (1) Were the testator or intestate had no fixed place
of abode in, or resided out of, the Province at the tinme of his
death, and the deceased died |eaving personal or real property
wWithin the probate district in which the application is nmade, the
sanme shall be nmade to appear by affidavit, filed by the person, or
some one of the persons, making the application, and that also
notice of the application has been published at |east three tines
successively in the Royal Gazette.

Conditions for grant of probate or letters

(2) Thereupon, and upon proof of the will, or in case
of intestacy, upon proof that the deceased died intestate, probate
of the will or letters of admnistration, as the case may be, may
be granted under the seal of such court of probate. R S., c. 238,
s. 14.

Affidavit is conclusive

16 (1) The affidavit as to the place of abode and property
of a testator or intestate, under Sections 14 and 15 for the
purpose of giving a particular court jurisdiction, shall be
conclusive for the purpose of authorizing the exercise of such
Jurisdiction.

Content of affidavit

(2) Were the application sets out the place of abode
and property of the testator or intestate, the affidavit shall be
sufficient if it wverifies the sanme wthout repeating the
particulars. RS., c. 238, s. 15.

Grant valid despite no property or abode in district

17 No grant of probate or adm nistration shall be liable to
be recalled, revoked or otherw se inpeached by reason that the
testator or intestate had no fixed place of abode within the
particular district at the tinme of his death, or had not property
therein at the tine of his death. RS., c. 238, s. 16.

G ant protects those dealing with estate despite error
18 Every probate and admi nistration granted by a court of
probate shall effectively discharge and protect al
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persons paying noney to, or dealing with, any executor or
adm ni strator, thereunder, notw thstanding any defect in, or the
want of, such affidavit as is hereby required, but in case it is
made to appear to the court before whom any matter is pending
under this Act, that the place of abode of the testator or
intestate, or the situation of his property, has not been
correctly stated in the affidavit, the court may stay all further
proceedi ngs, and nmake such order as to the costs of the
proceedings as it thinks just. RS., c. 238, s. 17.

Letters limted to personal property

19 (1) A person entitled to take out letters of
adm nistration of the estate of a deceased person shall be
entitled to take out letters limted to the personal property of
t he deceased exclusive of the real property, but subject to the
provisions of this Act relative to the selling, |easing or
nortgagi ng of real property for the paynent of debts.

Letters respecting real property

(2) If a person dies l|leaving no personal property,
letters of admnistration in respect to the real property of such
person may be granted, and such real property nmay be sold, let or
nort gaged under the said provisions. R.S., c¢c. 238. s. 18.

Deposition of w tness

20 Wien any will is offered for probate, and the w tnesses
live out of the Province, or nore than twenty mles distant from
the registry, or by reason of age or illness are unable to appear

and give evidence in court, the deposition of such wi tnesses, in
witing, taken before any person duly authorized by the court,
shall have the sane force and effect as if such wtnesses were
present and testified in open court. R S.,c.238,s. 19.

Persons entitled to adm nistration

21 Administration of the estate of an intestate, or of an
estate partly or wholly unadm nistered, owing to the death or
renmoval of the adm nistrator, shall be granted to sone one or nore
of the persons hereinafter nmentioned, and they shall respectively
be entitled thereto in the foll ow ng order:
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Associ at e
22

probate c. 359 c. 359

(a) first - the surviving spouse or next of Kkin,
or both, as the court thinks fit, and if they do not
voluntarily either take or renounce adm ni stration, they
shall, if resident within the Province, be cited for
t hat purpose;

(b) second - where there is no adult next of kin
or adult residuary beneficiary residing in the Province
of a person who dies wholly or partially intestate, in
or out of the Province and the executors have renounced
their right to apply for probate, the Public Trustee is
entitled to apply for and to receive a grant of letters
of admnistration with will annexed of the estate of
that person in priority to all other persons;

(c) third - if the persons entitled under cl auses
(a) and (b) when cited do not proceed to take out
adm nistration within ten days after the return day of
the citation the court on the application of

(i) acreditor, or

(i1) a person having a cause of action
agai nst the estate,

may grant admnistration of the estate either to the
applicant or to such other person as the court thinks
fit;

(d) fourth - any trust conpany authorized by
statute to act in the admnistration of estates, if the
person or persons in priority entitled to adm nistration
under this Act consent, in witing, to the granting of
such adm nistration to such conpany, may be appointed
adm nistrator. R S., c¢.238, s.20; 1976, <c.16, s.16;
1978, c.42, s.9.

in adm nistration
In case the surviving spouse or such of the next of kin

as is selected by the court to adm nister any estate desires it,
the court may associate with her or himin the adm nistration such

person as

it thinks fit and proper for that purpose. R S., c. 238,

s.21; 1978, c. 42, s. 10.
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ADM NI STRATI ON W TH THE W LL ANNEXED

Adm nistration with will annexed

23 Upon the refusal of the executor to accept the trust or
if there is no executor to admnnister the trusts in the will the
court shall grant admnistration of the estate with wll annexed
to the person or persons who would have been entitled to the
adm ni stration thereof if the deceased had died intestate. R S
c. 238, s.22.

ADM NI STRATI ON DURI NG ABSENCE

Adm ni stration in absence of person entitled thereto

24 In the case of an application for letters of
adm ni stration or probate, when the person or persons entitled to
adm ni stration or probate are without the Province, the court
shall reserve the right of such absent person, and may, in its
discretion, grant a tenporary admnistration, and appoint the
applicant, or such other person as the court thinks fit, to be
adm ni strator of the property of the deceased person for alimted
time or until the admnistration is revoked on the return of any
person entitled. R S., c.238, s.23.

Powers of and control over adm nistrator

25 The adm ni strator appoi nted under Section 23 or 24 shall
have all the rights and powers of a general admnistrator, and
shall be subject to the immedi ate control of the court and act
under its direction. RS., c.238, s.24.

ADM NI STRATI ON PENDENTE LI TE

Adm ni strator pendente lite

26 (1) Pending any action or contestation touching the
validity of the will of any deceased person, or for obtaining,
recal ling or revoking any probate or grant of adm nistration, the
court may appoint such person as the court thinks fit
adm ni strator of the property of the deceased person.
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12 pr obat e c. 359

Ri ghts and powers

(2) The adm nistrator so appointed shall have all the
ri ghts and powers of a general admi nistrator, other than the right
of distributing the residue of the property.

Subj ect to control of court

(3) Every such admnistrator shall be subject to the
i mredi ate control of the court and act under its direction. R S.,
c. 238, s.25.

ADM NI STRATI ON AD COLLI GENDA BONA

Adm ni stration ad col |ligenda bona

27 \Were there is danger to any portion of the estate by
reason of the sane being of a perishable or precarious nature, and
the persons entitled have not applied for admnistration, and
there is likely to be delay, the court may grant letters ad
col ligenda bona to such person as the court thinks fit, but such
letters shall not be granted w thout due security being first
taken. R S., c.238, s.26.

ADM NI STRATI ON FORMS

For nms

28 Forme Ato J in the Schedule to this Act shall be used
for the respective purposes therein nentioned, wth such
variations as the circunstances require. RS., c.238, 27

OATH AND ADM NI STRATI ON BONDS

Cath of representative

29 Every execut or or adm ni strator, before entering uponthe
duties of his office, shall take an oath in FormJ, Kor L in the
Schedule to this Act for the performance of the duties of the
office, and every such oath shall be subscribed by him R S.,
c. 238, s.28.

Adm ni strati on bond
30 (1) Every person to whom a grant of admnistration,
whet her general or limted, is conmtted, shall
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before entering upon the duties of his office, give a bond with
two sureties, to be approved by the court, in such sum as it
directs, conditioned for duly <collecting, getting in and
adm ni stering the personal property of the deceased, which bond
shall be in Form Mor N in the Schedule to this Act, with such
variations as circunstances require or as the court directs.

Deat h or insolvency of surety

(2) The court may, on summary application and due proof
that any surety on any admnistration bond has died or becone
i nsolvent, order the adm nistrator to enter into a new bond, with
two sureties to be approved by such court, in such sum as it
orders, and if the adm nistrator does not obey such order nay
renove him and thereupon proceed to appoint a new adm ni strator,
in the same manner as if such adm nistrator had di ed.

Public Trustee Act, 1906 (Engl and)

(3) In case of any admnistration granted to the public
trustee appointed pursuant to the Public Trustee Act, 1906
(Engl and), or in case of the appoi ntnent of such public trustee to
act in the capacity of adm nistrator, such bond or security shal
not be required, but such public trustee shall be subject to the
same liability and duties as if he had given such bond or
security. R S., c.238, s. 29.

REMOVAL OF EXECUTORS AND ADM NI STRATORS

Execut or wasting estate

31 (1) The court of probate, upon the summary application
of anyone interested in the estate, if it is proved to the
satisfaction of the court that an executor is wasting the estate,
may order the executor to give security for the performance of his
duty.

Renoval of executor

(2) If it is proved to the satisfaction of the court
t hat he has not obeyed such order, or if in any case it is proved
that an executor is residing beyond the jurisdiction of the court,
and is neglecting to settle or adm nister the estate, or if it is
proved that an executor has failed to conply with an order to pay
into a chartered bank any noney of an estate
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14 pr obat e c. 359

remai ning in his hands nade under this Act, the court nmay renopve
such executor from his office and appoint another person in his
pl ace, who shall have the powers and perform the duties of an
admnistrator wwth the will annexed.

Noti ce of proposed renova

(3) If proceedings are taken to renbve an executor
because he is residing abroad, six weeks publication in the Royal
Gazette of the nature of the application shall first be made.
R S., c.238, s.30.

Rermoval of adm nistrator

32 (D) The court, upon the summary application of any
surety or anyone interested in the estate, my renove an
adm nistrator from his office and appoint another person in his
place, if it is proved that such admnistrator has left the
Province wthout any apparent intention of returning, or is
wasting the estate, or is insolvent, or of wunsound mnd, or
ot herwi se i ncapacitated fromdi scharging the duties of his office,
or has failed to conply with an order to pay into a chartered bank
any noney of an estate remaining in his hands made under this Act.

Citation to appear prior to renova
(2) The admnistrator shall be first duly cited to
appear before the court and required to account under oath.

Liability of surety of renoved adm ni strator

(3) Notwi thstanding such renoval, sureties for such
adm ni strator shall continue liable for any act or om ssion of the
adm ni strator up to the tine of such renoval, and for any assets
of the estate which have cone into his hands. R S., c.238, s.31.

Proceedi ng during tenporary adm nistration

33 |f, before the revocation of any tenporary adm n-
istration, proceedings have been commenced by or against any
adm ni strator so appointed, any court in which the proceedi ngs are
pendi ng, or a judge thereof, may order that the proceedi ngs shall
be continued in the nane of the new executor or adm nistrator in
like manner as if the proceedings had been originally by or
agai nst such new executor or
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adm ni strator, but subject to such conditions and variations, if
any, as the court directs. RS., c.238, s.32.

ANCI LLARY PROBATE AND
LETTERS OF ADM NI STRATI ON

Ancillary probate or letters

34 (1) Were a court of probate in the United Kingdom or
in any British province, territory or possession, has granted
probate or letters of admnistration in respect to the estate of
a deceased person, the probate or letters so granted nay, on being
produced and a copy thereof deposited with a court of probate in
this Province, be sealed with the seal of that court, and
t hereupon shall be of like force and effect and have the sane
operation in this Province as if granted by a court of probate of
this Province, provided that the court shall before receiving a
probate or letters of adm nistration under this Section, take a
bond in the case of letters of admnistration in a sumsufficient
to cover the property, if any, in this Province to which the
letters of adm nistration relate, and nmay requi re such evi dence as
it thinks fit as to the domicile of the deceased person.

Ef fect of duplicate or copy or exenplification
(2) For the purpose of this Section,

(a) a duplicate of any probate or letters of
adm ni stration; or

(b) a copy or exenplification thereof,

under the seal of the court granting the sanme shall have the sane
effect as the original. RS., c.238, s.33.

Forei gn probate or letters
35 (1) In respect to foreign probates and letters of
adm ni strati on,

(a) whenever application is nmade to the court by
the executor for probate of a will proved wthout the
Province, the testator having had at the tinme of his
death real or personal property within the Province; or
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(b) whenever admnistration of the estate of any
person dyi ng out of the Province has been granted in the
pl ace in which the deceased was |ast domciled out of
the Province, and the person to whom the sane was
granted makes an application to have adm ni stration of
the property within the Province which was the property
of the deceased at the tine of his death, the court
shall fix a time and place for hearing any such
application.

Notice of hearing

(2) Notice of the hearing of such application at such
time and place shall be given by publication in the Royal Gazette
in three successive issues.

Application of general provisions

(3) Upon such applicationthe provisions relativetothe
granting of original probate and |l etters of adm nistration, and as
to security to cover the property within this Province, shal
apply, except that the foreign admnistrator shall be preferably
entitled to be adm nistrator and the adm nistration granted to him
shall supersede any other admnistration granted in respect to
such property. R S., c.238, s.34.

PROOF | N SOLEMN FORM

Proof in solem form

36 (1) Any executor or person desiring adm ni stration under
the will, and any heir, devisee, |egatee, next of kin or other
person interested in the estate of the deceased, may have a wl|
proved in solemm form of law and its validity determ ned, and
notwi thstanding it has already been proved in comon form and
probat e granted.

Procedure
(2) The manner of such proof shall be as follows:

(a) the executor or person desiring adm nistration
may of his own notion take out a citation to have a wi ||l
proved in soleemm form of Jlaw and its validity
det er m ned,;
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(b) unless such executor or person has taken out
such citation, any heir, devisee, |egatee, next of kin
or other person interested in the estate, nay, upon
affidavit verifying the grounds of his application,
apply to the court for a citation directed to the
executor or person requiring himto show cause why he
shoul d not take out the citation, and upon the return of
the citation, the court may, unless such cause i s shown,
make an order requiring the executor or person within
twenty days after service of the order upon himto take
out a citation to have the will proved in solemm form
and its validity determ ned, and the executor or person
within twenty days after such service, shall take out
such citation and proceed with the sane pursuant to this
Section, and if such application is nade after six
months from the date of the proof in comon form the
applicant shall account for his delay, and shall give a
bond in the sumof one hundred and fifty dollars to pay
any costs awarded against him

(c) the petition of such executor or person shall
contain, so far as the petitioner can ascertain the
same, the nanes, ages, occupations and places of
residence of the heirs, devisees, |egatees and next of
kin of the deceased, and shall be verified by affidavit;

(d) the citation nmay be in FormOin the Schedul e
to this Act and shall contain the names of all the
heirs, devisees, |egatees and next of Kkin;

(e) where the heirs, devisees, |egatees and next
of kin reside in the Province, such citation shall be
made returnable at a tine not | ess than ei ght weeks from
the time of issuing the sanme, and shall be published in
t he Royal Gazette for ei ght weeks, and served personally
upon each of such heirs, devisees, |egatees and next of
kin, at least thirty days before the return day thereof;

(f) where any of such heirs, devisees, |egatees or
next of kin resides out of the Province,
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such citation shall be made returnable after such | ength
of time, and shall be published and served for such
period before the return thereof, as to the court seens
right, having regard to the distance fromthe Province
at whi ch such heirs, devisees, |egatees and next of Kkin,
or any of them are;

(g) if at the time of filing the petition, or at
any time thereafter, it is nmade to appear to the court
that ow ng to absence fromthe Province, or other cause,
personal service of the citation on any devi see, | egatee
or next of kin cannot be made, the court may make an
order for the publication of the citation for a period
of three nonths in the Royal Gazette, and in sone other
newspaper to be naned by the court, and the sane shal
be so published, and such publication shall have the
like effect as to such heir, devisee, | egatee or next of
kin so being out of the Province, as if the citation had
been personally served upon him

(h) upon due proof of such publication and
service, or publication where personal service cannot be
effected, the court shall hear the alleged wll proved
in solermm form of law, and decide in regard to the
validity of the same, according to the evidence and the
usual practice of the court of probate. R S., c.238
s. 35.

Proof in solemm formrequired

37 (1) It shall not be necessary in any case to prove a
will in any but the common form wunless the executor or person
havi ng or desiring probate, or an heir, devisee, |egatee, next of
kin or other person interested in the estate requires the sane.

Proof in common form sufficient

(2) Proof in comon formof any will, and the probate,
granted thereon, shall be sufficient to all intents and purposes
unl ess proof in solemm formis so required. RS., c.238, s.36.
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| N\VENTORY AND APPRAI SEMENT OF ESTATE

Filing of inventory

38 Every executor or admnistrator shall, wthin three
nmonths after probate or letters of admnistration have been
granted, or such extended tine as the court allows, exhibit and
file in the registry of the court a full and true inventory in
Form P in the Schedule to this Act upon oath, of the real and
personal property of the deceased which has conme to his possession
or know edge. R S., c.238, s.37.

Filing of supplenentary inventory

39 | f any real or personal property of the deceased cones
to the possession or know edge of the executor or adm nistrator
after he has filed such inventory, he shall, within a reasonabl e

time thereafter, file in the registry a further inventory upon
oath of the sane. R S., c.238, s.38.

Failure to file

40 Any executor or admnistrator neglecting to file an
inventory after having been duly cited to file the sane shal
forfeit twenty dollars for each nonth's neglect, to be recovered
in an action of debt by any person having an interest in the
estate of the deceased. R S., c.238, s.39.

Not included in inventory

41 In making the inventory the following articles shall be
omtted, and shall not be considered as assets, or be adm ni stered
as such, notwi thstanding the estate of the deceased is insolvent,
nanel vy,

(a) all the paraphernalia and articles of apparel or
ornanent of the surviving spouse, according to the
degree and estate of the deceased spouse and also the
apparel of the infant children;

(b) the wearing apparel of the deceased, not exceedi ng
forty dollars in value, which shall be distributed at
the discretion of the executor or adm nistrator anong
the famly of the deceased,

6367



20 pr obat e c. 359

(c) such provisions and other articles as are necessary
for the reasonabl e sustenance of the surviving spouse
and famly of the deceased for ninety days after his
death. R S., c.238, s.40; 1978, c.42, s.11.

Appoi ntment of appraisers

42 (1) The court, on granting probate or |letters of
adm ni stration, and as often afterwards as is necessary or
advi sabl e, shall by warrant of appraisenment in Form Q in the
Schedul e to this Act appoint two or nore disinterested persons as
apprai sers, who shall estimte and appraise all the real and
personal property of the testator or intestate.

Property in different places

(2) Were property is in different places two or nore
warrants of appraisenent my be issued, and two or nore
inventories may be made.

Duty of appraiser
(3) The appraisers shall aid the executor or
adm ni strator in making the inventory.

QGat h

(4) Every appraiser shal I, before making the
apprai senent, nmake oath in Form R in the Schedule to this Act
truly and inpartially and according to the best of his know edge
and ability to appraise the property which is exhibited to himby
t he executor or adm nistrator.

Certification of oath
(5) The taking of the oath shall be certified on the
warrant of apprai senent by the person adm nistering the sane

Return of warrant of appraisenent
(6) Every warrant of apprai senent shall be returned with
the inventory to the registry.

Temporary all owance to maintain famly

(7) If the articles omtted from the inventory are
i nadequat e for the reasonabl e mai nt enance of the surviving spouse
and famly of the deceased or either, the court may make such
al l owance out of the deceased's estate for his surviving spouse
and famly, or either, as it nmay deemri ght,
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not exceedi ng an anount sufficient for the surviving spouse's or
famly's maintenance for four nonths after the deceased' s death,
and such allowance may be made whether the deceased's estate is
insolvent or not. RS., c.238, s.41; 1978, c.42, s.12.

CLAI M5 OF CREDI TORS

Advertisenment for clainms of creditors

43 (1) Every executor or admnistrator, previous to the
paynment of debts or distribution of the estate of the deceased,
shall by advertisenent in the Royal Gazette, if the estate is
under eight hundred dollars for one nonth, and in all other cases
for six nonths, call on all persons who have any denmands upon the
estate of the deceased to exhibit such demands w thin six nonths
fromthe date of the advertisenent.

Form of adverti senment
(2) The advertisenent referred to in subsection (1)
shall be in such formor forns as the Attorney CGeneral prescribes.

Affidavit of creditor

(3) Such demands, when exhibited, shall be attested to
by the cl aimant, or where the claimant is an i ncorporated conpany,
by an officer thereof, or in the absence fromthe Province of a
claimant or the officers thereof, by his or its agent, and the
affidavit shall state whether the creditor is or is not a secured
creditor and shall be in the FormSin the Schedule to this Act or
to like effect with such variations as may be required.

Informal ity and anendnent of claim

(4) No claimshall be rejected in the final decree for
any nere informality in the same, or the attestation thereof, but
the person claimng to be a creditor may anmend the sane.

Effect of filing of claim

(5 The creditor may file a copy of his claimwth the
registrar, and the filing thereof shall be held to be the bringing
of an action to prevent the operation of any statute of
[imtations.
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Application for adjudication of clains

(6) The executor or adm nistrator, instead of waiting
until the final settlenent of the estate, may at any tine after
the said six nonths have el apsed apply to the court to fix a tine
for the adjudication of <claims, and to grant a citation to
creditors to cone in and prove them

Powers of court upon adjudi cation

(7) At thetime appointed for the adjudi cation of clains
of creditors, or at any adjournnent thereof, the court may all ow
or disallow any of the clains, or any part thereof, respectively,
and may direct such investigation of all or any of the clains, and
require such further particulars, information or evidence rel ating
thereto as is deened just.

Action agai nst representative of estate

(8) No action shall be brought agai nst any executor or
adm nistrator in any court, except by |eave of a judge of such
court, for the period of one year after probate or letters of
adm ni stration have been granted, which period shall be excl uded
in conputing the time allowed by the Limtation of Actions Act.
R S., c.238, s.42.

Al'l owabl e cl ai mwhere security realized

44 (1) |If a secured creditor realizes his security he may
claimfor the balance due to him after deducting the net anount
realized.

Al | owabl e cl ai mwhere security surrendered

(2) If asecuredcreditor surrenders his security tothe
executor or admi nistrator, he may claimfor his whole debt. R S.,
c. 238, s.43.

Affidavit of secured creditor

45 (1) |If a secured creditor does not either realize or
surrender his security he may, if he wishes to rank for paynent,
and he shall wthin thirty days after demand upon him by the
executor or admnistrator or within such further tine as may be
allowed by the registrar, file with the executor or adm nistrator
an affidavit in the Form S in the Schedule to this Act stating
therein full particulars of his security or securities, the date
when each security was given and the value at which he assesses
each thereof.
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"secured creditor” defined

(2) A "secured creditor" mnmeans a person holding a
nort gage, pledge, charge, lien or privilege on or against the
property of the deceased, or any part thereof, as security for a
debt due or accruing due to himfromthe deceased.

Amount due to creditor

(3) Acreditor shall be entitled to receive paynent in
respect only of the balance due to him after deducting the
assessed val ue of his security.

Redenption of security

(4) Were a security is so valued, the executor or
adm nistrator may at any tine before paynent of such bal ance
redeem such security on paynent to the creditor of the assessed
value. R S., c.238, s. 44.

Sal e of secured property

46 (1) |If the executor or administrator is dissatisfied
with the value at which a security is assessed, or if a secured
creditor who has neither realized nor surrendered his security
fails to assess such security within the period above-nenti oned,
the executor or admnistrator may require that the property
conprised in the security be offered for sale at such tine and on
such terns and conditions as the court or registrar nmay direct.

Bid or purchase by estate or creditor

(2) If the sale be by public auction the creditor, or
t he executor or admi nistrator on behalf of the estate, may bid or
pur chase.

Costs and expenses of sale

(3) The costs and expenses of the sal e nade pursuant to
this Section shall be in the discretion of the court or registrar,
as the case may be. R S., c.238, s.45.

Creditor may require election respecting redenption

47 Not wi t hst andi ng subsection (4) of Section 45 and Section
46, the creditor may at any tine, by notice in witing, require
t he executor or admnistrator to el ect whether he will or will not
exerci se his power of redeeming the security or requiring it to be
realized, and if the executor
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or adm nistrator does not, within thirty days after receiving the
notice, or such further tine or tinmes as the court may all ow
signify in witing to the creditor his election to exercise the
power, he shall not be entitled to exercise it, and the equity of
redenption, or any other interest in the property conprised in the
security which is vested in the trustee, shall wvest in the
creditor, and the anount of his debt shall be reduced by the
anount at which the security has been valued. R S., c.238, s.46.

Deened anended val uation of security

48 If a creditor, after having valued his security,
subsequently realizes it, or if it is realized under Section 45,
t he net anmount realized shall be substituted for the anobunt of any
val uati on previously made by the creditor and shall be treated in
all respects as an anended valuation made by the creditor. R S.,
c. 238, s.47.

Ri ght of creditor to amend val uati on and cl ai m

49 (1) |If an executor or adm nistrator has not elected to
acquire the security as hereinbefore provided a creditor may at
any tinme anmend the valuation and claim

Non- conpl i ance with Sections 44 to 48

(2) If a secured creditor does not conply wth Sections
44 to 48, he shall be excluded from all right to exhibit any
demand upon the estate in respect of the debt secured. R S..
c.238. s.48.

SALE OF REAL PROPERTY TO PAY DEBTS

Licence to alienate real property to pay debts

50 (1) If the personal property of the deceased is
insufficient for the paynent of his debts and the | egacies or the
costs and expenses incurred by the executor or adm nistrator for
the benefit of or in relation to the estate of the deceased, the
court may, in its discretion, grant a licence for selling,
nortgaging or letting for a term not exceedi ng twenty-one years,
t he whol e or such part of the real property of the deceased as it
deens necessary.
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Which real property is subject to alienation

(2) Only such real property as is charged with the
paynent of |egacies, or is undevised, my be sold, nortgaged or
| eased for the paynent of | egacies.

Undevi sed real property to be alienated first

(3) The undevised real property, if any, shall be first
sol d, nortgaged or |eased, unless it appears fromthe will that a
different arrangenent of the estate for the paynent of the debts,

| egaci es, costs and expenses was intended by the testator, in
whi ch case such estate shall be applied for such purpose in
accordance with the provisions of the will. R S., c.238, s.49.

Af fi davit

51 (1) The affidavit in FormT in the Schedule to this Act
upon which the application is nmade, shall set forth a full and
detailed statenent of the clainms against such estate and the
deponent's belief that such clains are bona fide, and a further
stat ement showi ng the personal property and the assets coll ected.

bjection to licence to sel

(2) If any person interested in such estate shall,
before the day of selling, nortgaging or |easing of the sane,
petition the court against the granting of such licence, or for
the revocation thereof, and praying that an inquiry nmay be had as
to the necessity of such selling, nortgaging or letting, the sane
shal| be postponed for such reasonable tine as is deened proper,
and the persons interested shall be cited to appear before the
court and be heard in respect to the granting of such |icence.

Deci si on by court

(3) If, after hearing the parties and the evidence
adduced, the court is satisfied that the granting thereof is not
necessary, it shall forthwith refuse or revoke such |icence, but
if it deems the objection to the granting of such Ilicence
frivolous, the party so objecting shall pay the costs of the
application as well as all costs consequent on the postponenent.
R S., c.238, s.50.
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Form of |icence

52 (1) Every such licencein FormUin the Schedule to this
Act shall contain a full and accurate description of the rea
property in respect to which it is granted but such |icence may
provide for the use of a shortened description of such real
property in all notices and adverti senents required by Section 57.

Grant of licence to renmining representative

(2) |If there is nore than one representative, and one
of themis absent fromthe Province or is under any disability,
the licence nay be granted to the remaining representative. R S.,
c. 238, s.51.

Bond

53 (1) Before any licence is issued the executor or
adm ni strator shall give a bond to the registrar in such anount as
the court directs, with two sureties approved by the court,
conditioned for the faithful application by such executor or
adm ni strator of all noney by hi munder such licence, and for the
due accounting for the sane before the court.

Form of bond

(2) Such bond shall be in FormVin the Schedule to this
Act, with such variations as circunstances require, or as the
court directs. RS., c.238, s.52.

Failure to give bond

54 If any executor or admnistrator does not give such
security within a reasonable tine, the court may, on the
application of any person interested, order the executor or
adm nistrator, after being first duly cited, to give such security
wWithin a period to be naned in the order, and if such executor or
adm ni strator, w thout sufficient cause, neglects so to do, the
court may appoint sonme other person interested in the estate to
act as admnistrator and to be naned in a licence for selling,
nortgaging or letting the real property, and applying the proceeds
upon his giving the security required. R S., c.238, s.53.
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Entry and registration of |icence and use as evi dence

55 Every licence shall be entered in the registrar's book,
and a copy thereof, duly certified by the judge or registrar
shall be registered in the registry of deeds for the registration
district in which the real property is situated, and such
certified copy, or a copy thereof from the registry certified
under the hand of the registrar of deeds, shall be evidence of
such licence in all courts without further proof. R S., c.238
S. 54.

Duration of |icence

56 No I'icence shall be in force for nore than one year after
the issuing thereof, nor, if an application is nade to revoke the
same, for nore than one year after the granting of such licence is
confirmed. R S., c.238, s.55.

Noti ces and public auction

57 (1) Were the executor or adm ni strator has obtained a
licence for the selling, or letting of real property, he shal
give public notice of the time and place thereof by adverti sing
the same in the Royal Gazette, and by four insertions in a
newspaper, if any, published in the county, or if there is no such
newspaper, in a newspaper circulating in the county, the first of
such insertions to be thirty days previous to the tine fixed for
the sale, and by posting up notices thereof in public places in
the locality in which the real property lies, thirty days previous
thereto, and shall proceed to sell or let the same by public
auction at the tine and place naned in the advertisenent.

Description of property in notice
(2) In the notices required by subsection (1) it shal

not be necessary to describe the real property by netes and bounds
or as described in any conveyance or instrunent, provided the
description used in such notices is approved by the registrar of
probate for the probate district in which such real property is
| ocated and provided further that all notices containing a
shortened form of description shall indicate that a nore
particul ar description of such real property is on file with and
may be seen at the office of the registrar of probate. R S.,
c.238. s.56.
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Approval of nortgage under |icence

58 \Where the executor or admnistrator has obtained a
licence for the nortgaging of real property, the terns and
conditions of the nortgage shall be subject to the approval of the
court, and a certificate of such approval shall be endorsed on the
nortgage. R S., c.238, s.57.

Post ponenent of sale

59 Wiere the executor or admnistrator, at the tine
appointed for the sale, deens it for the interest of all persons
concerned therein that the selling, nortgaging or letting should
be postponed, he may adjourn it for any tinme not exceeding thirty
days, and shall give notice of the postponenent by posting up
notices thereof. R S., c.238, s.58.

Filed affidavit as evidence

60 The affidavit of the executor or adm nistrator, or other
person authorized by the licence or by this Act, filed in the
registry within one year after the date of selling, nortgagi ng or
letting, shall be admtted as evidence of the tinme, place and
manner of the advertisenent and notices. R S.,c. 238, s.59.

Execution and effect of instrunent

61 Al deeds, nortgages or |eases nmade pursuant to the
i cence shall be executed by the person authorized in that behalf
by the licence, and shall be as effectual as if executed by the
deceased. R S., c.238, s.60.

Execution of instrunment on death of representative

62 If after the agreenent for the selling, nortgaging or
letting under the |licence is made, and before the execution of the
conveyance, the executor or admnistrator dies, the court nmay
aut hori ze an adm nistrator, with the will annexed, or the executor
of such deceased executor, or sonme ot her person to be naned in the
order, to execute such conveyance, and the sane shall be as
effectual as if it was executed by the deceased. R S., c.238
s.61.
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Regi st ered conveyance as evi dence

63 Every conveyance nade under the precedi ng provisions of
this Act, and registered in the registry of deeds for the
registration district in which the real property lies, shall be
taken as presunptive evidence that all the proceedi ngs on which
such conveyance is founded were rightly had. R S., c. 238, s.62.

Private sale of real property to pay debts

64 (1) Notwi thstanding any other provision of this Act,
where the personal property of the deceased is insufficient for
the paynent of his debts and the |egacies, or the costs and
expenses i ncurred by the executor or adm nistrator for the benefit
of or in relation to the estate of the deceased, an executor or
adm ni strator may apply to the judge for an order to sell at
private sale the whole or such part of the real property of the
deceased as he deens necessary, and the judge may proceed in a
summary nmanner on affidavits or upon notice to inquire into the
nmerits of the application .

Order for private sale

(2) If it appears that a private sale of the whole or
a part of the real property is in the best interest of the estate
and of all persons concerned therein, the judge may make an order
for a private sale of such real property in such manner and on
such ternms, and with such restrictions, as are deened expedi ent.

Affidavits of val ue

(3) Every application by an executor or adm nistrator
for an order to sell real estate at private sale shall be
acconpani ed by two affidavits from persons who are |licensed rea
estate brokers or have special know edge of real estate val ues as
to the value of the real estate sought to be sold for the purpose
of enabling the judge to fix the sale price.

Bond

(4) An executor or admnistrator before entering into
a private sale shall first file a bond to Her Mjesty, to be
approved of by the judge, wth such sureties and containing such
ternms and conditions as are directed, but in any event contai ning
a condition for the fulfilment of the directions contained in such
or der.
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Variation or rescission of order

(5) The judge may vary or rescind any previous order
authorizing a private sale if no sale has been nmade under the
or der.

Entry and registration of order and use as evi dence

(6) Every order granted under this Section shall be
entered in the registrar's book, and a copy thereof duly certified
by the judge or registrar shall be registered in the registry of
deeds for the registration district in which the real property is
situated, and such certified copy, or a copy thereof from the
registry certified under the hand of the regi strar of deeds, shall
be evidence of such order in all courts w thout further proof.

Execution and effect of deed

(7) Al deeds nade pursuant to an order granted under
this Section shall be executed by the executor or adm nistrator
aut hori zed in that behalf by the order and shall be as effectual
as if executed by the deceased. 1970, c.60,s. 1.

BAD DEBTS

Filing of affidavit of bad debts

65 (1) An executor or admnistrator at any tinme after the
| apse of six nonths from the grant of probate or letters of
adm nistration may file an affidavit in the registry of the court,
wth a schedule attached, of doubtful and desperate debts,
containing the particulars of dates, names and anounts, and
setting forth in such affidavit that such debts are, as he
bel i eves doubtful or desperate, and that he has been unable to
coll ect the sane.

Order to divide bad debts anong persons entitl ed,

(2) Thereupon the court, on the application of the
executor or admi nistrator or any person interested in the estate,
on its being shown to its satisfaction that it will be for the
benefit of the estate, nay make an order for the equitable
di vision of such debts anpbngst the creditors, |egatees, next of
kin or other persons entitled, or may appoi nt one or nore persons
to make such division, and any such division shall be subject to
confirmation by the court.
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O der for sale of bad debts

(3) The court, instead of naking such order, may nake an
order directing the sale of such debts, or any of them either
separately or en bloc, at public auction.

Noti ce of sale

(4) Notice of the sale and of the place at which a
copy of such schedul e of debts may be inspected shall be given
by advertisenent published for one nonth in a newspaper
circulating in the probate district.

Recovery by assignee or purchaser

(5) The person to whom any debt is assigned on any
such division, or the purchaser thereof at any such sale, shal
have all the rights and renedies for the recovery in their own
names of the debts so assigned or so purchased which the
deceased in his lifetime, or such executor or adm nistrator,
possessed or had. R S., c. 238, s. 63.

REPRESENTATI VE' S ACCOUNTS
AGAI NST ESTATE

Claimby representative agai nst estate

66 (1) When the executor or admnistrator is a creditor
of the estate, he shall file in the office of the registrar, at
| east one nonth before the distribution of the estate, a true
and correct account of his claimagainst the estate, with the
dates and itens thereof, and all credits to which the deceased
was entitl ed.

Affidavit

(2) The account shall be verified by affidavit in Form
Sin the Schedule to this Act, or to the like effect. R S., c.
238, s. 64.

CLAI M5 AGAI NST EXECUTCRS

Cl ai m by estate agai nst executor

67 The nam ng of any person as executor in a will shal
not operate as a discharge of any claimwhich the testator had
agai nst him but such claimshall be included as part of the
estate of the deceased in the inventory, and such executor shall
be liable for the sanme as for so much noney of
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the estate in his hands at the tinme when such debt or demand is
due, and shall apply and distribute the sanme as part of the
personal property of the testator. R S., c. 238,

PAYMENT OF CLAI MS AND DI STRI BUTI ON
BY THE REPRESENTATI VES

Paynment of clains and distribution of estate

(68) Every executor or admnistrator, at the expira-
tion of twelve nonths fromthe date of the probate or letters of
adm ni stration, shall pay all such |legal and just clains as have
been exhibited, so far as the estate of the deceased in his
hands will enable him and shall make such distribution of the
estate as is directed by the will of the deceased or by the
statutes in that behalf. RS.. c. 238 s. 66.

Expense of grave stone

69 The cost of a grave stone or nonunent, suitable to the
rank or position in life of the deceased, and not
di sproportionate to the value of his estate, nmay be defrayed by
t he executor or adm nistrator out of the assets of the deceased.
RS., c. 238, s. 67.

SETTLEMENT OF THE ESTATE

Application for citation for settlenent of estate

70 (1) After the expiration of six nonths fromthe date
of the probate or letters of adm nistration, the executor or
adm ni strator nmay, and within eighteen nonths from such date
shall, apply to the court for a citation for the settlenent of
the estate.

Service and content of citation
(2) The citation shall be addressed to and served
upon the follow ng persons:

(a) the creditors or other persons who have sent in
attested clains, but whose clains have not been paid;
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(b) the | egatees whose | egacies have not been paid, or the
next of kin in case of intestacy;

(c) any person interested in the estate, including, if the
court directs, any co-executor, co-admnistrator, any
surety on the adm nistration bond or bond given in
respect to a licence for selling, nortgagi ng or
letting the real property,

and shall require themto appear before the court at a tinme and
pl ace specified in the citation to attend the adjudication of the
clains of creditors or other persons, the taking of the accounts
of the executor or admnistrator and the distribution of the
estate according to | aw

Adm ni strator de bonis non

(3) An admnistrator de bonis non may at any tine
after his appointnent apply to the court for a citation for the
settl enent of the estate, provided that in any such case at
| east twelve nonths have expired fromthe date of the first
probate or letters of administration in such estate and further
provi ded that the provisions of Section 43 as to advertising for
clains of creditors have been conplied with by a previous
executor, executors, admi nistrator or adm nistrators, and in any
case notice of the citation shall be published in the Roya
Gazette for a period of at least thirty days before the date
fixed for the settlenent of the estate, or for such |onger tine
as the court directs.

Failure to apply for citation wthin eighteen nonths

(4) |If an executor or admnistrator does not, within
ei ghteen nonths fromthe date of the probate or letters of
adm ni stration, apply for a citation for the settlenent of the
estate, the court, on the application of any of the persons
previously nentioned in this Section, may grant a citation
requiring such executor or admnistrator to show cause why he
shoul d not apply for a citation for, and proceed to, the
settlenent of the estate within a time to be fixed by the court
and the court upon the return of such citation may nmake such
order as to it seenms just.

Condition for costs agai nst executor

(5) Costs of the proceedings of the citation agai nst
t he executor or adm nistrator in such case shall not be all owed
against him unless the person at whose instance
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such citation was taken has first given such executor or
adm ni strator notice to settle the estate at | east ten days
bef ore such proceedings were instituted. RS., c. 238, s. 68.

Manner of service of citation
71 (1) Service may be nade upon any of such persons
mentioned in Section 70 in the follow ng manner:

(a) he may be served personally at least thirty days
before the date fixed for the settlenment of the
est at e;

(b) a copy of the citation may be nmailed to his address,
prepaid and registered, at least thirty days before
such date, unless the court directs a |onger tine;, or

(c) if he resides out of the Province, or if the residence
or address of any such person is unknown, notice of
the citation shall be published in the Royal Gazette
for a period of at least thirty days before the date
fixed for the settlenent of the estate, or for such
| onger tinme as the court directs.

Affidavit of service

(2) Service may be effected by any literate person,
and the affidavit of such person, stating when, where and how
such service was effected, shall be filed in the registry and
shal |l be sufficient evidence of such service. RS., c. 238, s.
69.

Form of notice of citation in Royal Gazette

72 \Were notice of the citation is published in the Royal
Gazette pursuant to subsection (3) of Section 70 or subsection
(1) of Section 71 it shall be published in such formor fornms as
the Attorney General prescribes. RS., c. 238,

Filing of accounts of representative
73 Every executor or admnistrator shall, at |east ten
days before the tinme fixed in the citation, file in the
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registry his accounts for inspection by any person interested in
the estate. RS., c. 238, s. 71

Ri ghts of interested person

74 (1) Any person interested in the estate may attend
the settlenent of the estate and may contest the sane and any
cl ai m agai nst the estate which has not been paid.

Supporting evidence of accounts of representative

(2) On the taking of his account every executor or
adm ni strator shall produce vouchers for all debts and | egacies
paid, and for all funeral and other expenses, and such executor
or adm ni strator may be exam ned on oath, and evidence may be
taken touching any of the property or effects of the deceased
whi ch have cone to his hands or know edge, and the disposition
t her eof .

Expense al | owed wi t hout voucher

(3) Any itemof expenditure may be all owed w t hout
produci ng a voucher therefor if such expenditure is proved by
sworn testinony, stating when and to whomthe paynent was nade.
RS., c. 238, s. 72.

Audi ti ng of accounts

75 The court may appoint one or nore auditors to exam ne
the accounts, and to nmake a report thereon under oath, which
report shall be subject to confirmation, and may nake a
reasonabl e all owance to such auditors, to be paid out of the
estate, or if it is a contested matter, to be paid as other
costs. R S.,c.238,s.73.

Conmmi ssion for representative

76 In the settlenent of any estate the executors or
adm ni strators may be al |l owed over and above all such actual and
necessary expenses, as appear just and reasonable, a conm ssion
not exceeding five per cent on the amount received by them and
the court further may apportion such conmm ssion anong the
executors or adm nistrators as appears just and proper,
according to the | abour bestowed or responsibility incurred by
them respectively. RS., c. 238, s. 74.
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Conpensation provided by will for representative

77 \When any provision is made by any will for specific
conpensation to an executor, the sane shall be deened a ful
satisfaction for his services in lieu of any comnm ssion, or his
share thereof, unless such executor, wthin twelve nonths from
the date of probate, by declaration under his hand filed with
the registrar, renounces all claimto such specific
conpensation. RS., c. 238, s. 75.

Power s of probate court

78 In the settlenment of the accounts of executors or
adm ni strators, or in any nmatter pertaining thereto, the court
shall have the sane power which is enjoyed by the Suprene Court.
RS., c. 238, s. 76.

Fi nal settlenent is conclusive evidence

79 The al |l omance of the accounts, and the final
settl enent of the estate by the court of probate, or in case of
an appeal by the court of appeal, shall be concl usive evidence
against all creditors, |egatees, next of kin of the deceased and
all persons in any way interested in the estate upon whomthe
citation has been served, whether personally or by sending a
copy by mail or by publication, as is provided in this Act, of
the follow ng facts:

(a) that the itenms in such account for noney paid to
creditors, to | egatees, to the next of kin and for
necessary expenses, are correct;

(b) that such executor or adm nistrator has been charged
all the interest for noney received by him and
enbraced in his account for which he was legally
account abl e;

(c) that the noney stated in such account as coll ected was
all that was collectable on the debts nmentioned in
such account at the time of the all owance thereof.
RS, c. 238, s. 77.

Citation for co-representative to settle accounts
80 The court may, at the instance of any executor or
adm ni strator, grant a citation agai nst a co-executor or
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co-admi nistrator requiring himto proceed to the settl enent of
the accounts of the estate as between himand the executor or
adm ni strator at whose instance the citation was granted, and
may nmake a decree thereon, or may direct the executors or

adm ni strators to take out a citation for, and proceed to, the
settlement of the estate under the preceding provisions of this
Act. RS, c. 238, s. 78.

Citation for renoved representative to settle accounts

81 The court may, at the instance of any adm ni strator,
grant a citation against any executor or adm nistrator who has
been renoved, requiring himto settle the accounts of the
estate, and may nmake such order thereon as to it seens just.
RS., c. 238, s. 79.

DI STRI BUTI ON BY THE COURT

Sur pl us assets

82 The court may order the surplus assets remaining after
the settlenment of the account of an executor or admnistrator to
be distributed anong the persons entitled thereto. R S., c. 238,
s. 80.

Determ nation as to persons entitled to surplus

83 If there is a contest the court shall hear evidence
and determ ne who are the persons properly entitled to
participate in such surplus assets, and the shares which they
are respectively entitled to receive. RS., c. 238, s. 81.

Deduction of debt from share of estate

84 (1) The share of each person interested in the estate
shal|l be subject to the paynent of any debt due by such person
to the deceased, and where the share of such person in the
personal estate is not sufficient for the paynent of such debt,
t hen such debt, or the bal ance thereof after deducting the val ue
of such person's share in the personal estate of the deceased,
shal | be deducted from such person's share in the real estate of
t he deceased, and be taken into account in nmaking a division of
such real estate, or the proceeds thereof, and such charge for
such debt shall take priority over all judgnments, nortgages,
conveyances of,
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and ot her charges and i ncunbrances upon, such share, whether
created by or against such person before or after the death of
t he deceased.

Powers of court respecting debt

(2) The court may try and determne the validity and
anount of such debt, and direct such proceedings to be taken as
are necessary to enable it to ascertain the anmount thereof, upon
t he evidence brought before it, and may neke all decrees and
orders necessary or proper to carry into effect and enforce
subsection (1). RS., c. 238, s. 82.

Remedy or liability unaffected

85 Not hi ng contai ned in Section 84 shall prejudice any
remedy that an executor or admnistrator has for the recovery of
a debt such as is therein nentioned, nor affect the liability of
an heir, devisee, legatee or next of kin for the excess of his
i ndebt edness over the anmount of his share in the estate to which
he is indebted. RS., c. 238, s. 83.

PARTI TI ON OF LANDS

Partition of |ands or sale and division of proceeds

86 The court, upon application of any person interested,
may order the real property of the testator or intestate,
wherever situated in the Province, to be divided, or subject to
this Act to be sold, and the proceeds divided anong the persons
by law entitled thereto, that is to say, if it is devised,
according to the terns and conditions of the will, and if not
devi sed, then according to the provision;, of the statutes in
that behalf. R S., c. 238, s. 84.

Rights and liabilities of purchaser

87 Wenever the share or interest of any such person so
entitled has been transferred, the purchaser shall have the sane
rights and be subject to the sane liabilities as the person
whose share he represents. R S.. c¢c. 238 s. 85.

Noti ce of application for partition
88 If the application for partition is nade at any
sitting of the court for the settlenent of the estate, notice of
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such application shall not be necessary, but the court nay
adjourn to enable notice to be given to any purchaser of a share
or interest, or such other notice to be given to any person
interested, as it directs. RS., c. 238, s. 86.

Appoi nt ment of guardian for infant

89 In any of the proceedings taken to effect the
distribution or the disposal of the real property, guardians for
such of the parties as are infants shall be appoi nted when
necessary, and such guardi ans shall effectually represent such
infants. R S., c. 238, s. 87.

Conmmi ssi oners for partition

90 (1) The court on application for partition may
appoi nt three disinterested freehol ders as comm ssioners to nake
partition of the real property, and if a division of the whole
or any particular portion cannot be made w thout prejudice to
the estate, or such portion, to place a value or values on the
same, and may adjourn to any fixed tine to enable such
comm ssioners to nmake their report to the court.

Gat h

(2) The comm ssioners, before entering upon their
duties, shall take an oath for the faithful and inpartia
performance of such duties, and the oath shall be forthwith
filed in the registry. RS., c. 238, s. 88.

Notice to interested person

91 Notice of the tinme and place appointed for making such
partition or valuation by the comm ssioners shall be given to
the persons interested. RS., c. 238, s. 89.

Ri ghts of w dow

92 If there is a claimby the wi dow for dower, or to any
i ndi vi dual share or right devised by will, the same nay be
assigned and set off to her. RS., c. 238, s. 90.

Duty to divide property
93 The commi ssioners shall, if it can be done w thout
prejudice to the estate, divide the real property anong the
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persons entitled thereto, and cause the share of each one to be
assigned to him but the shares of two or nore of such persons
may be allotted to themin common, upon their expressing their
consent to that effect in witing, addressed to the

comm ssioners. R S., c¢.238, s.91

Rights of children on partition

94  \Were the real property is divisible anong the
children of a testator or intestate, and such division, or the
di vision of any particular portion thereof, cannot be nade
w t hout prejudice to the whole estate or such portion, the court
may offer the whole, or after the division of the residue, the
whol e of such particular portion, to the eldest child and on his
refusal to the other children successively, in the order of
their ages, such child paying to the other children their shares
of the value of such estate, or giving satisfactory security for
the paynent thereof with six per cent interest thereon. RS., c.
238, s.92; 1978, c.42, s.13.

Ri ghts of wi dow or next of kin on partition

95 \Were the real property of a testator or intestate is
di vi si bl e anongst the next of kin, being collateral heirs, or
t he surviving spouse and such next of kin, or the surviving
spouse and devi sees, and such division or the division of any
particul ar portion thereof cannot be nade w thout prejudice to
t he whol e property or such portion, the court may offer the
whol e, or after the division of the residue, the whole of a
particular portion, to the surviving spouse, if any, and if
there is no surviving spouse, or if the surviving spouse refuses
to accept the sanme, then to the el dest of the heirs or devisees,
and on his refusal to the other heirs or devisees successively,
in the order of their ages, the person accepting such offer
paying to, as the case may be, the surviving spouse and the
other heirs or devisees their shares of the value of such
estate, or giving satisfactory security for the paynent thereof,
with six per cent interest thereon. R S., c.238, s.93; 1978,
c.42, s. 14.

Real property subject to dower

96 I f under Sections 94 and 95 the property is divided
subject to dower, the anount to be paid or tendered, or the
security to be given, shall be two thirds of the val ue of
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each share at the tinme the property was accepted, and
satisfactory security shall be given for the paynent of the
remai nder on the decease of the wwdow R S., c.238, s.94.

Di sability or absence or whereabouts unknown

97 (1) |If any of the persons interested is an infant, or
person of unsound m nd, or a person who resides out of the
Provi nce, or whose whereabouts is unknown, or it is unknown
whet her he is dead or alive, it shall not be necessary to offer
the whole or a portion of the real property to such person, and
the anmobunt to be paid, or secured or tendered to such person
under this Act shall be paid, secured or tendered to the
guardi an, if any, of such person interested who is an infant or
person of unsound mnd, and if no such guardi an has been
appoi nted, then to the executors or adm nistrators of the
estate, and where the whereabouts of any such person interested
is unknown, or it is not known whether he is alive or dead, to
such executors or adm nistrators.

Deposit of nobneys for persons in subsection (1)

(2) If noney is paid to an executor or adm nistrator
under this Section he shall deposit the sane at interest in the
Dom ni on Government Savi ngs Bank, or other chartered bank or
banks in Canada, until such guardi ans are duly appointed for
such infant or person of unsound mnd, or until such infant
becones of age, or until such person becones of sound m nd, or
until it is definitely ascertained that such person whose
wher eabouts is unknown is alive or dead, or a bond is given
under this Act in respect to the distribution of unclained
property. R S., c.238, s.95.

Affidavit respecting relative ages

98 The rel ative ages of the persons interested for the
pur pose of making offers of the real property under the
precedi ng provisions nay be ascertained by the affidavit of the
applicant for the partition, or other conpetent person, stating
the facts according to his information and belief. R S., c. 238,
s. 96.
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Report of comm ssioners
99 (1) The report of the conm ssioners shall be valid if
two at | east of the conm ssioners concur therein.

Confirmation of report
(2) The report of the comm ssioners shall be subject
to confirmation by the court.

Notice to interested person
(3) The persons interested shall have ei ght days
notice of the tine and pl ace appointed to consider the sane.

Substituted service

(4) |If any of the persons interested is absent from
the Province, or cannot be personally served, publication of the
notice in the Royal Gazette for at |east four weeks next
precedi ng the day naned shall be sufficient service of the
notice.

Deci sion of court and award of costs

(5) The court may confirm vary or set aside the
report, or nake such anmendnents thereof as it deens right, and
shall award the costs of the partition or valuation and
apportion the sanme anong the persons interested in such manner
as it deens just.

Pl an of surveyor and filing

(6) The court nmay order a plan of any division to be
prepared by a surveyor, to be filed in the registry. R S
c. 238, s.97.

Order to vest property in interested person

100 If any of the persons interested accepts the whole or
any particular portion of the real property, the court, on being
satisfied by affidavit or otherw se that such person or any
person entitled as heir-at-law, transferee or assignee of such
person so accepting, or as the transferee or assignee of such
heir-at-law, or otherw se entitled, or found to the satisfaction
of the court, on affidavit, to be entitled to represent such
person, so accepting, in respect to such real property so
accepted, or in respect to the order by this Section provided
for, has paid to each of the other persons interested the anount
comng to himas the value of his share of such real property,
or has given satisfactory security
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for the paynent thereof to him wth interest, as provided, or
has tendered the sane to him and such person has refused the
same, nmay nmake an order vesting the real property in such person
S0 accepting the sane, or in such person so entitled, or found
to be entitled, and the order shall have the sane effect as if
the several persons interested had duly executed a conveyance of
their interests in the said real property to such person, and
shall be registered in the registry of deeds for the
registration district in which such real property lies. RS.,

c. 238, s.98.

Order for sale of property

101 If all of the persons interested refuse to accept the
whol e or any particular portion of the real property, or are
infants, or of unsound mnd, or do not reside wthin the
Province, it shall be conpetent for the court to order a sale
thereof, to be made in such manner as it directs. R S., c.238,
s. 99.

Sale if partition creates disproportionate expense

102 (1) Wiere the real property of a testator or
intestate is distributable anong several devisees or next of
kin, or surviving spouse and devi sees or next of kin, and no
share to which any such surviving spouse, devisee or next of kin
is entitled exceeds in value the sumof one hundred dollars, so
that partition of the sanme anbng such persons cannot be
conveniently made w thout incurring disproportionate expense,
the executor or adm nistrator, upon the request of any of such
persons, may, W thout application for partition, and w thout
citation, obtain |eave fromthe court of probate to sell such
real property at public auction at a price not |less than a sum
to be fixed by the court, and to execute a deed of the sane to
t he purchaser

Low bid

(2) If such real property realizes at the sale a sum
equal to or greater than the sumso fixed by the court, the sale
shall stand confirmed, otherw se the court may order the sanme to
be again offered for sale at a price to be again fixed by the
court, and in case of its not realizing such price~ may require
that an application shall be made for a confirmation of the sale
after notice to the persons entitled. R S., c.238, s.100; 1978,
c.42, s.1.
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Managenent of sal e and execution of deed

103 (1) Wiere the court orders a sale of real property
pursuant to this Act, the executor or adm nistrator, or such
ot her person as the court appoints in that behalf, may nanage
and conduct the sale, receive the purchase noney and execute all
necessary deeds conveying the real property to the purchaser or
purchasers thereof, and it shall not be necessary for the
several heirs or persons interested to join in such deeds or to
be made parties thereto, but the sanme shall be taken as
presunptive evidence of this Act having been conplied with and
shall be sufficient to convey all the estate and interest of the
testator or intestate in the property at the tinme of his death.

Advertisenment of sale

(2) Every such sale shall be advertised by handbills
in the county in which the property lies, and in one newspaper,
if any, published in the said county, for at least thirty days.

Di sposition of proceeds of sale

(3) Such executor or adm nistrator, or other person,
shal | divide the purchase noney anong the persons entitled
thereto, subject to an annual allowance for life to any w dow as
conpensation for dower, to be settled by the court, and if any
of such persons is a mnor or a person of unsound m nd, shal
pay his share to his guardian, and until such guardian is
appoi nted, or such m nor becones of age, shall deposit the sane
at interest in the Dom nion Governnment Savings Bank, or other
chartered bank or banks in Canada, and if the whereabouts of any
of such persons entitled is unknown, or it is not known whet her
he is alive or dead, his share shall be deposited at interest in
t he Dom ni on Governnment Savi ngs Bank, or other chartered bank or
banks in Canada, until it is known for a certainty that he is
alive or dead, or a bond is given under the provisions of this
Act in respect to the distribution of unclainmed property. R S.,
c. 238, s.101.

Regi stration

104 (1) Wen a division or valuation has been confirned
the registrar shall deposit with the registrar of deeds for
every registration district in which any of the real property is
situated, a copy of such division or valuation,
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with the plans and description of the same, duly certified under
hi s hand.

Duty of registrar of deeds and fees

(2) The registrar of deeds shall register the sane,
and the expense of so doing shall be a charge against the
estate, to be taxed for and to be collected by the registrar of
pr obat e.

Title not defeated

(3) The non-performance of the duty hereby inposed
shall not operate to defeat any title under any such division.
R S.. c.238, s. 102.

| NSOLVENT ESTATES

Order declaring estate insol vent

105 (1) The court, in its discretion, upon the appli-
cation of the executor or adm nistrator, supported by his
affidavit that he believes the estate is insolvent, nmay nmake an
order declaring the estate to be insolvent.

Stay of proceedi ngs agai nst estate

(2) The executor or adm nistrator may, in any |egal
proceedings instituted in any court agai nst such executor or
adm ni strator for any cause of action accruing against the
deceased, apply to such court, or to a judge thereof, to stay
proceedi ngs on the production of a copy of such order, and such
court, or a judge, may, fromtinme to tinme nake such order for a
stay of proceedings, or such other order or orders as justice
requires, the costs to be in the discretion of the court or
judge. R S., c.238, s. 103.

Di stribution of insolvent estate

106 In the settlenent and distribution of the insolvent
estate of any deceased person the whole of the real and personal
property renaining, after paynent of the charges and expenses of
t he necessary nedi cal and other attendance on the deceased
during his last illness, and of his funeral and gravestone, and
t he expenses attendant on the settlement of the estate, shall be
di stri buted anong those creditors who have rendered their
accounts, duly attested, in the follow ng manner:
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(a) the wages of clerks, donestic and farm servants, and
rent, shall be paid in full for not nore than one year
next preceding the death and any excess shall be on
the same footing as other clains;

(b) all other creditors shall be paid in proportion to the
anount of their respective clains. R S., c.238,s. 104.

Debts and rights unaffected
107 (1) Nothing in Section 106 shall affect

(a) any debt secured by nortgage of real or persona
property, or by a judgnment which was registered in the
lifetinme of the deceased, so as to bind his rea

property;
(b) the dower of any w dow, or

(c) the right of any creditor who has not exhibited an
attested account to recover his claimto such anount
as remains in the hands of the executor or
adm ni strator for distribution after the settl enment of
the estate

Cl ai m of nortgagee or judgnent creditor

(2) Any such nortgagee or judgnent creditor may claim
as any other creditor for any bal ance due to himafter realizing
t he val ue of such real or personal property. RS., c.238, s.105.

PRACTI CE

| ssue and return of process

108 The registrar shall issue all citations in Form Win
the Schedule to this Act, and other process necessary for the
pur poses of the court, and where no return day or period of
service is prescribed, the registrar nay in each case fix the
same. R S., c.238, s.106.
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Subpoenas

109 (1) The registrar shall issue subpoenas in Form X in
the Schedule to this Act to conpel the attendance of w tnesses
and the production of papers material to any inquiry pending
before the court.

Subpoena of nore than one w tness
(2) Every subpoena nmay include the nanes of any
nunber of w tnesses. R S., c.238, s.107.

Seal ing of court docunent
110 Orders and decrees of the court shall be sealed by the
registrar. RS., c.238, s. 108.

Duti es of sheriff

111 Executions, attachnents and ot her conpul sory process
against a party shall be directed to and executed by a sheriff.
R S., c.238, s. 109.

Servi ce of docunent

112 Where no ot her node of service is prescribed, service
wWithin the Province of a citation, notice, order, decree or
ot her docunent on any person nay be made by nmailing the sane,
prepaid and registered, to the address of such person. R S.,
c. 238, s.110.

Substituted service

113 (1) Wiere, owing to absence fromthe Province, or
ot her cause, pronpt personal service on any person of any
citation, notice, order, decree or other docunment cannot be
effected, the court, on being satisfied by affidavit of the fact
may make such order for substituted or other service, by nailing
the sanme to the address of such person, or by public
adverti senent, or otherwise, as is just.

Use of abstract where advertisenent required

(2) If public advertisenent is directed, an abstract
of the docunent, settled and signed by the registrar, may be
publ i shed i nstead of the docunent. R S., c.238, s. 111.
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Failure to attend

114 |If a person cited or notified does not attend, the
matter may be proceeded with notw t hstandi ng such default. R S.,
c. 238, s. 112.

Solicitor or counsel unnecessary

115 (1) It shall not be necessary for a party to enploy a
solicitor or counsel to act for himin a court of probate, and
he nmay prepare and file any papers for hinself, and may appear
i n person and conduct his own cause in such court.

Address for service

(2) Every such party shall, with the entry of
appearance, |leave with the registrar an address within the
Provi nce for service upon himof any proceeding in the matter.
R S., c¢.238, s.113.

Entry of appearance

116 (1) The registrar shall enter every appearance,
setting forth the interest which the person on whose behal f it
is entered has in the estate of the deceased.

Change of solicitor

(2) |If a person changes his solicitor, the nane of
the new solicitor shall be substituted by the registrar for that
of the former solicitor

Service on solicitor

(3) Service of any proceeding upon the solicitor of a
person entered by the registrar shall be considered in al
respects as service upon such person. R S., c.238, s.114.

GQuardian ad litem

117 Wiere it appears that a mnor is interested in any
matt er pendi ng before the court, a guardian ad |litemfor such
m nor may be appointed by the court, at its discretion, with or
W t hout notice of the application in FormY in the Schedule to
this Act. R S. c.238 s.115.
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Cont enpt of court by w tness

118 (1) Upon failure of a witness to appear before the
court pursuant to a subpoena, or upon refusal of a witness to
testify before the court when required so to do, the court may
proceed by attachnent and puni sh such wi tness for contenpt, as
in cases in the Suprene Court.

Form for attachnent
(2) The attachment may be in Form Z in the Schedul e
to this Act, or tothe like effect. RS., c.238, s.116.

Enf orcement of order of court

119 (1) Every order or decree of a court of probate may
be enforced agai nst the body of any person who di sobeys the sane
by comm tnent for contenpt.

Servi ce of order

(2) Such order or decree, or a copy thereof, certi-
fied by the registrar, shall be personally served upon such
person a reasonable tinme before the application for conm t nent
I ~ made

Application and notice for comm tnent

(3) Every application for commtnent shall be made
upon affidavit, and notice directed to such person, requiring
himto show cause why he should not be commtted to prison for
his contenpt for such termas the court orders, not exceeding
si x nont hs.

Form and service of notice

(4) The notice may be in Form AA in the Schedule to
this Act, or to the like effect, and shall be personally served
not | ess than ten days before the return thereof.

Order for comm tnent

(5) Upon the day fixed in the notice the court shal
hear all parties appearing, and upon proof, by affidavit or
ot herw se, that the order or decree, or a certified copy
t hereof, has been duly served upon such person, and that he has
failed to obey such order or decree, and if no sufficient excuse
for such failure is shown, the court nmay, by order addressed to
a sheriff, coomt the defendant to the common jail of any county
for any term not exceeding six nonths, and
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the commitnent may be in Form AB in the Schedule to this Act. or
to the |ike effect.

Application for order for discharge

(6) Such person may at any tinme upon application to
the court, and upon purging his contenpt, and upon paynent of
such costs occasi oned by the proceedi ngs agai nst himfor
contenpt as the court orders, be entitled, if he is in custody
upon such commtnent, to an order for his discharge therefrom
or if not in custody, to have the execution of the order for
comm tment staYed. R S.. c. 238, s. 117.

Exam nati on of w tness

120 In any contested natter w tnesses may be exam ned
orally in open court, and notes of their testinony shall be
taken in witing and the notes filed in the registry. RS.,
c. 238, s.118.

Appoi nt nent and costs of interpreter

121 If it is necessary to appoint an interpreter to
interpret in open court, or to translate or deci pher any
docunent, the court may, in its discretion, enploy such
interpreter and nake a reasonable all owance for his services, to
be paid to himin the first instance by the party who requires
the services of the interpreter and ultinately to be borne by
the party agai nst whomthe costs are awarded. R S., c. 238, s.
119.

Reservation and filing of judgnment

122 In any natter heard before it the court nay reserve
j udgnent, but such judgnent in witing shall be filed in the
registry within sixty days after such reservation, or such
further time as the parties consent toin witing. RS., c.238,
s. 120.

Executi on

123 (1) Execution may be issued upon any decree or order
for the paynent by one person to another of any sum of noney or
costs.
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Form of execution
(2) Such execution nmay be in Form AC in the Schedul e
to this Act, or to the like effect. R S., c.238, s.121

Order to pay noneys of estate into bank

124 The court may, on sunmary application, if it thinks it
for the interest of the estate so to do, order any noney in the
hands of an executor or adm nistrator to be paid into any
savi ngs bank or any chartered bank in this Province to the
credit of the estate, and when noney is so paid such bank shal
not permt the sanme to be withdrawn w thout the order of the
court. RS, c.238, s. 122.

Adm ni stration of oath in proof of wll

125 (1) Every oath in proof of a wll offered for probate
shall be adm nistered by and taken before the judge or registrar
of the court.

Adm ni stration of oath by authorized person

(2) Any oath required by this Act to be taken before
a judge or registrar, may, where the person to take the oath
lives out of the Province or nore than twenty mles distant from
the registry, or is by reason of age or illness unable to appear
bef ore such judge or registrar, be taken in witing before any
person duly authorized by such judge or registrar.

Cath adm ni stered by authorized person

(3) The person so authorized shall have power to
adm ni ster the oath, and such oath shall have the sane effect as
if taken before the judge or registrar.

Affidavits and ot her oath

(4) Al other oaths and all affidavits to be used in
the court of probate and all other oaths and all affidavits
aut horized or directed to be nade or taken by this Act may be
sworn before the judge or registrar, or before a notary public,
a conm ssioner of the Suprene Court, a justice of the peace or a
barrister of the Suprenme Court. R S., c.238, s.123.
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Justification by sureties

126 Before granting letters of adm nistration, or a
licence to sell, nortgage or | ease any real property, the court
may require the sureties on the bond to justify in FormAD in
the Schedule to this Act in such reasonable sumas it deens fit,
having regard to the value of the property. RS., c¢.238, s. 124.

Oficial acts and orders to be witten
127 Al official acts and orders shall be reduced to
witing. RS, c.238, s.125.

Rul es of practice and evidence

128 In cases in which no provision is made in this Act, or
in rules made under it, in respect to practice or evidence, and
so far as the provisions of this Act or of such rules do not
extend, the rules of practice and the rul es of evidence
prevailing in the Supreme Court, including those relating to the
exam nati on of wi tnesses de bene esse, or under conm ssion,
shall prevail in the court of probate. R S., c.238, s. 126.

COSTS AND FEES

Costs and Fees Act

129 The solicitors, counsel and other officers of the
court of probate, shall respectively be entitled to take for the
performance of duties and services under this Act, the appro-
priate fees nentioned in the Costs and Fees Act as therein
prescribed. R S.. c.238. s.127.

Val uation of estate for purpose of fees

130 (1) The value of an estate in reference to the fees
payabl e thereon shall be ascertained in the first instance by
the affidavit of the executor or admi nistrator, stating his
belief of the value thereof, to be controlled eventually by the
val ue subsequently proved.

Val uati on of real property

(2) In the valuation of real property its val ue over
and above all nortgages and encunbrances thereon shall be taken.
R S., ¢.238, s. 128.
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Order for costs

131 (1) In any contested matter the court may, inits
di scretion, order the costs of and incident thereto to be paid
by the party agai nst whomthe decision is given, and if such
party is an executor or adm nistrator, to be paid out of his own
pocket or out of the estate of the deceased, as is just and
proper.

Appeal from order for costs

(2) Every such order may be reviewed by the Appea
Di vision of the Suprene Court, or by any judge thereof at
chanbers, upon notice given by the party aggrieved to the
opposite party, and such order nmay be nmade thereon as to the
Appeal Division of the Suprene Court or judge seens just and
proper. R S., c¢.238, s.129; 1972, c.2, s.8.

FORVS

For ms

132 The forns contained in the Schedule to this Act or any
formto the |ike effect, when applicable, may be used for the
pur poses of this Act, and shall be sufficient therefor. R S., c.
238, s. 130.

RULES OF COURT

Rul es of court

133 The judges of the Suprenme Court shall have the sane
authority to make rules of court for the court of probate in
respect to procedure, practice and other matters, as they have
wWith respect to rules for the Suprenme Court, and may prescribe
forms for carrying into effect the provisions of this Act. R S.
c.238, s. 131.

APPEALS TO SUPREME COURT

Appeal s to Supreme Court

134 (1) Any party aggrieved by any order, decree or
deci sion of a judge, nmay appeal therefromto the Appeal Division
of the Suprene Court, which Court shall have power to confirm
vary or reverse the sane.
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Filing of notice of appeal and bond

(2) The appellant shall, within thirty days fromthe
meki ng of the order, decree or decision, file in the registry of
the court of probate a notice containing the grounds of appeal
and shall also, within ten days after the filing of such notice,
or within such further tine as the Appeal D vision of the
Suprenme Court or any judge thereof shall under speci al
circunstances allow file a bond in Form AE in the Schedule to
this Act to the registrar, with two sureties to be approved by
him in the penal sumof two hundred and forty dollars,
conditioned for the paynent of such costs as are awarded agai nst
hi m upon such appeal .

Stay of proceedi ng pendi ng appeal

(3) Such appeal, when so perfected, shall operate as
a stay of proceedings in the matter in the court of probate.
R S., ¢.238, s. 132; 1972, c. 2, s.8.

Transm ssi on of docunents

135 (1) In case of appeal to the Appeal Division of the
Suprenme Court, such Court, or any judge thereof at chanbers, may
order the registrar to transmt to the Registrar of the Appea
Di vision of the Suprene Court all such original papers,
docunents and minutes of evidence filed in the court of probate
as are required for the purposes of the appeal, and al so a copy
of any will, unless the original will itself is required for
i nspection in the Appeal Division of the Suprene Court.

Duty of registrar

(2) The original papers and copy shall be certified
under the hand of the registrar, and shall be transmtted by him
as directed upon being paid the fees for copying and certifying
t he sane.

Cont enpt by registrar

(3) If the registrar, upon being tendered such fees,
fails to conply with such order, the Appeal Division of the
Suprenme Court, on due proof thereof, nmay proceed to enforce the
order by attachnent as for a contenpt. R S., c.238, s. 133;
1972, c.2, s.8.
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Amendment of m nutes of evidence

136 The judge, or the registrar respectively, upon
application made to himtherefor, supported by affidavit may
anend his mnutes of evidence taken in any matter heard or
adj udi cated before him R S., c¢.238, s.134.

Matter remtted to probate court

137 The Appeal D vision of the Suprenme Court may remt the
matter to the court of probate for a further investigation of
facts or nore perfect consideration, with such instructions, and
upon such terns, as are deened advisable. R S..c.238.s.13~;
1972, c. 2, s. 8.

Cont ested question of fact

138 The Appeal Division of the Suprene Court, when any
contested question of fact arises, may, if it thinks fit, order
an issue to be made up, and prescribe the manner of neking the
same, and may designate the county in which the sane shall be
tried, and shall have power to grant new trials thereof, and to
order by whom and in what manner the costs attending the
determ nation of the issue shall be paid. RS., c.238, s. 136;
1972, c.2, s.8.

Costs of appea

139 (1) The Appeal D vision of the Suprene Court may, in
its discretion, order the costs of any appeal to be paid by the
party who fails on such appeal, or out of the estate, or nay
ref use costs.

Enf or cenent of paynment of costs

(2) The paynent of costs may be enforced agai nst an
appel l ant by an execution or an action on the appeal bond, and
agai nst other parties by an execution. R S., c¢.238, s.137; 1972,
c.2, s.8.

Ext ensi on of appeal period

140 The Appeal Division of the Suprene Court, or any
j udge thereof at chambers, upon special cause shown at any tine
wWithin six nonths after the tinme limted for filing notice of
appeal, may allow a notice of appeal to be filed in the court of
probate upon such terns as seemjust, in which
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case the sane proceedi ngs shall be had as when a notice of
appeal is filed in other cases. RS., c¢.238, s.138; 1972, c. 2,

Wit of certiorari

141 No order for certiorari shall be granted, issued or
allowed to renove any order, decree, decision, judgnment, report,
award or other proceeding had or made by or before any judge,
regi strar, conm ssioner or other officer of the probate court
unl ess such order for certiorari be applied for within six
cal endar nonths next after such order, decree, decision,
j udgnent, report, award or other proceeding shall be had or
made. R S., c.238, s.139.

GENERAL PROVI SI ONS

Restriction on renmoval of original will fromregistry

142 No original will shall be renoved fromthe registry
but for the purpose of being produced in the Suprene Court for
i nspection, and in such case security shall be taken for its
safe custody and return. R S., c.238, s. 140.

Regi stration of original wll

143 In the book for registration of wills all original
wills shall be registered, and all interlineations, alterations
or apparent erasures not noticed in the attestation shall be
noted at the foot of the registry, so as to be as nearly as
possi bl e an exact and literal transcript of the original. R S.,
c. 238, s.141.

Regi stration of certified copy of wll

144 (1) The registrar shall, as soon as an original wll
is proved in the registry, nmake an exact and literal copy
t hereof, and shall certify such copy under his hand, and cause
the sanme to be registered by the registrar of deeds in each
registration district in which any |land of the testator devised
t hereby is situated.

Regi stration of copy of application for admnistration
(2) Were any | and devol ves on an intestacy the
registrar shall, as soon as an application for admnis
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tration is filed in the registry, certify a true copy thereof
and cause the copy to be registered in each registration
district in which any |and of the intestate appears to be
situate. R S., c.238, s. 142.

Action agai nst executor who does not act

145 (1) Any executor, know ng of his being named as such
and negl ecting, wthout sufficient reason, to cause the will to
be proved and recorded in the court of probate of the proper
district, or to present such will and declare his refusal of the
executorship, shall, for every nonth after the first nonth, be
liable to a penalty of twenty dollars, which my be recovered to
his own use by any person having an interest in the estate of
t he deceased in an action as for a private debt.

Limtation period

(2) No action shall be brought to recover the anount
of such penalty from any such executor but within two years from
the time that the fact of his being so naned as executor canme to
his notice. RS., c.238, s.143.

Bonds nade to registrar

146 (1) Adm nistration bonds, bonds given in connection
with the sale of real property, bonds given in respect to
uncl ai med property and appeal bonds shall be nmade to the
regi strar of probate.

Enf or cenent of bond

(2) Any of such bonds given before the thirtieth day of
Mar ch, 1900, whether to a judge or registrar, may be enforced by
action in the nane of the registrar of probate for the tine
being. RS., c. 238, s.144.

Breach of condition of bond

147 Any judge or registrar on application nmade on petition, or
in asummary way, and on being satisfied that the condition of any
such bond, whether given to a judge or registrar, or whether given
before, on or after the first day of February, 1901, has been
br oken, may make an order assigning such bond to sone person to be
named in the order, and such person, his executors or
adm ni strators shal
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t hereupon be entitled to sue on the said bond in his own name as
if the sanme had been originally given to himinstead of to the
judge or the registrar of the court, and shall be entitled to
recover thereon as trustee for all persons interested the full
anount recoverable in respect to any breach of the conditions of
the bond. R S., c. 238, s. 145.

Person entitled but unheard of for ten years

148 \Wenever it is made to appear by the affidavit of two
credi bl e persons, on an application to the court of the district
in which the estate is being adm nistered, that any person who,
if living, would be entitled to any noney or |ands of the estate
has been absent fromthe Province, and has not been heard of for
a period of ten years or upwards next preceding the application,
and that such person is believed to be dead, the court may order
t he executor or adm nistrator of such estate to distribute such
noneys or | ands anong such persons as would be legally entitled
thereto if the death of such absent person had taken place
i mredi ately preceding the tinme at which the application is nade.
R S., c.238, s. 146.

Bond

149 (1) Bef ore such noney or |ands are distributed as
aforesaid, there shall be filed in the registry a bond, or
bonds, to the registrar, to be approved of by the registrar, in
doubl e the anobunt of such noney, or double the value of such
| ands, conditioned for the paynent or re-delivery of the said
noney or lands to the said absent person if he returns, or in
case of his death being proved to have taken place at a tine
other than that inmmrediately preceding the application, then to
the persons entitled to the sane by reason of the death having
taken pl ace at such other tine.

Renmedy unaffected and representative not |iable

(2) Nothing herein contained shall limt or abridge the
remedi es which the absent person, or any other person entitled
thereto, may resort to for recovering such noney or |ands of or
fromthe persons anong whom the executor or adm nistrator has
distributed the same, but the executor or adm nistrator making
such paynent or distribution shall be relieved fromall further
liability in respect to such noney or lands. R S., c.238, s.
147.
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Preservation and safe-keeping of records of registry

150 (1) The nunicipal council shall make provision for a
fire-proof safe or vault, in the probate district, for the
preservation of records, books, indexes and papers belonging to
the registry, and shall make provision for keeping such records,
books, indexes and papers in safe custody, and in good and
efficient condition.

Aner cenent

(2) If the municipal council fails to make any such
provision, the Trial D vision of the Suprenme Court, on the
application of any ratepayer, shall anerce the nuni ci pal
district for such sum as appears upon affidavit to be necessary
for the purposes of this Section, which sumshall be rated upon
the ratepayers, collected and paid to the nunicipal treasurer,
and accounted for as other rates. RS., c.238, s. 148: 1972 c. 2.
s. 9.

Conflict of interest

151 No judge or registrar, or business or professional
partner of any judge or registrar, shall be directly or
indirectly enployed, or professionally concerned, as counsel,
solicitor, agent or in any other capacity, for any party or
estate in any matter pending, or to be brought, in the court of
which he is judge or registrar, under a penalty of five hundred
dollars for each offence. RS., c.238, s. 149.

JUDI CI AL FUNCTI ONS OF
JUDGE AND REG STRAR

Di scharge of duties of office of probate judge

152 The duties of the office of judge of the court of
probate shall be discharged by the judge of the county court for
the county court district in which the probate district is
situated, and by the registrar of the court of probate for such
district. RS., c.238, s. 150.

Jurisdiction of judge of county court

153 (1) The following citations and applications under
this Act shall be heard and di sposed of by the judge of the
county court for the county court district in which the
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probate district is situated as judge of the court of probate,
that is to say:

(a) every citation or application to conpel an executor to
give security for the performance of his duty, or to
renove an executor and to appoint an admnistrator in
his place, or to renpbve an admnistrator and to
appoi nt another in the place of the one renoved,

(b) every citation requiring the attendance of the persons
interested to have a will proved in solem form of
law, and the validity of such will determ ned:

(c) every citation requiring the attendance of the persons
interested to have it determ ned whether a |licence
applied for or granted to sell, nortgage or |ease real
property for the paynent of clains should be refused
or revoked.

Jurisdiction of judge of county court and registrar

(2) Any citation for the adjudication of the clains
of creditors and others, the allowance of the accounts of the
executor or administrator, the distribution of the estate anong
the persons entitled and the partitioning and sale of the real
property, shall be heard and di sposed of by the judge, or by the
registrar, at the option of the person applying for such
citation at the time of naking such application, and such
citation shall be made returnable accordingly, but such judge or
registrar may transfer to the other of themfor hearing and
di sposal such citation, or any of the matters involved therein
or connected therew th.

Jurisdiction of registrar

(3) Al other citations, applications, contestations,
matters and busi ness shall be heard and di sposed of by the
registrar

Jurisdiction by consent of parties

(4) Any citation, application, contestation or matter
may, by consent in witing of the parties interested or their
solicitors, be transferred fromthe registrar to the judge, or
fromthe judge to the registrar, for hearing and disposal,
notw t hstandi ng this Secti on.
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Powers and functions of judge or registrar

(5 In respect to the citations, applications,
contestations, matters and busi ness, and the hearing and
di sposal thereof, assigned to such judge or registrar, or nade
returnabl e before or transferred to either of them pursuant to
this Section, and in respect to everything necessary for their
conpl ete determ nation and the enforcenent thereof, such judge
or registrar shall respectively exercise the powers and
functions of the court of probate conferred on such court by
this Act.

Duty of judge to hear appeal fromregistrar

(6) The judge of the county court shall hear and
di spose of appeals taken to himfromthe decree, order or
decision of the registrar. RS., c¢. 238, s. 151.

Sittings in probate district at any tine or place

154 (1) The judge, for the disposal of any business
assigned or transferred to himunder Section 153 may, at any
time or place within the probate district, hold a sittings of
the court of probate.

Regul ar sittings of court

(2) In order that certain stated tines may be fixed
he shall, whenever such business requires it, hold a sittings of
the court of probate

(a) on the day on which he holds his regular county court
chanbers in the probate district in which he resides;
and

(b) on the first day of the sittings of the county court
of which he is judge, held by himin any other probate
district situated within the county court district of
such judge.

Sittings in probate district where judge not resident

(3) Any person interested in any business pending in
the court of probate requiring to be heard or disposed of by the
judge in a place in which he does not reside, nmay deposit the
sum of twenty dollars with the registrar of the probate
district, and such judge may thereupon hold a sittings of the
court in such probate district.
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Di sposition of deposit

(4) The judge may take from such sum of twenty
dollars a reasonable sumto defray his personal expenses at such
sittings, and the sumremaining shall be returned by the
registrar to the person depositing the sane.

Expenses of judge are taxable costs

(5 If the matter is a contested matter such expenses
shall be costs to be allowed and taxed in the matter unless the
j udge otherwi se orders. R S., c.238, s. 152.

Validity and appeal of grants and judicial acts

155 Al grants, orders, decrees and judicial acts of the
judge of a county court, ex officio judge of the court of
probate or of the registrar, nmade or done under this Act, shal
be deened and be taken to be respectively as the nature of the
case requires, grants, orders and judicial acts of the court of
probate, and shall have force and validity, and be executed
accordi ngly, subject, nevertheless, to be varied, reversed,
di scharged or anended upon appeal. R S., c. 238, s. 153.

Bef ore whom citation or notice returnable

156 (1) Every citation and notice of an application
returnable before, or to be heard or brought on before the judge
presiding in the court of probate, shall be narked accordingly,
otherwise it shall be deened to be a citation or application
returnabl e before, or to be heard or brought on before, the
registrar presiding in the court.

Mar ki ng of order or decree

(2) Every order or decree of the court, if granted by
t he judge, shall be marked accordingly, if granted by the
registrar, it shall not be necessary to indicate by whomit was
granted. R S., c¢.238, s. 154.

Taxation of bill of costs

157 Al bills of costs may be taxed by the registrar, and
every such taxation may be reviewed by the judge, upon notice
given by the party aggrieved to the opposite party, or given to
the registrar in a case in which his fees are objected to. R S.,
c. 238, s. 155.
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Appoi ntment of acting judge

158 (1) Wiere a judge is required to preside in court or
to exercise any judicial functions in any matter in the court,
and is

(a) ill or he either is or is about to be tenporarily
absent fromthe Province, or is a wtness in such
matter, or is otherw se incapacitated; or

(b) is disqualified through interest in the matter as
executor, admnistrator, heir, next of kin, |egatee or
creditor, or by reason of relationship to any of such
persons, or through having previously been engaged as
solicitor or counsel,

the Governor in Council may appoint a suitable person to preside
and act in the place of and for and on behalf of the judge so

i ncapacitated or disqualified and the person so appoi nted during
such illness or tenporary absence, or for the disposal of the
matter in which the judge is a witness, or is incapacitated, or
is so disqualified, shall exercise the functions and have al

the powers of the judge in whose place he is appointed to
preside and act.

Regi strar may act

(2) Until or unless such appointnent is nade, the
registrar may preside and act in the place of and for and on
behal f of the judge so incapacitated or disqualified. R S.,
c. 238, s.156.

Adj our nnent of hearing
159 In any of the follow ng cases:
(a) if ajudge is prevented fromarriving at the pl ace
appoi nted for hearing or disposing of any natter n the
court;

(b) if ajudge is found to be incapacitated or
di squal i fied; or
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(c) if the registrar transfers, or the parties agree to
transfer, any matter to the judge for hearing or
di sposi ng of the sane,

the registrar may, fromtinme to time, adjourn the hearing of
such matter to enable it to be heard and di sposed of by the
j udge or person appointed to act in the place of the judge.

R S., c.238, s.157.

Unfi ni shed busi ness where office vacated

160 (1) Were a judge or registrar of probate dies, or
ot herwi se vacates his office, every proceeding and matter
pendi ng, and all unfinished business in such court, may be taken
up, carried on and disposed of by the judge of the county court,
or the registrar of the court of probate or the successor of
such judge and registrar respectively.

Fresh proceedi ng unnecessary
(2) No fresh petition, citation or other proceeding
shal | be necessary in such case.

Where hearing but no determ nation

(3) If any matter has been heard and not determ ned,
or partly heard, the m nutes of evidence taken before such judge
or registrar of probate may be used instead of taking the
evi dence anew, and it shall not be necessary to pass any itens
of an account already passed by such judge or registrar of
probate, if an entry has been nmade to that effect at his
i nstance or by himbefore the office was vacated, and a decree
may be drawn up and seal ed by the registrar or his successor in
accordance with such entry.

Where order pronounced but not drawn up or seal ed

(4) Al decrees and orders which were pronounced but
whi ch were not drawn up or seal ed before such judge or registrar
of probate vacated his office, may be drawn up and seal ed by the
regi strar of probate or his successor in office. RS, c.238,
s. 158.
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M NI STERI AL FUNCTI ONS OF REG STRAR

Regi strar as clerk of court of probate

161 (1) The registrar, where the judge is hearing any
matter in the court of probate, shall act as clerk of the court,
and shall attend the judge at any sittings of the court.

Regi strar subject to judge

(2) The registrar shall be subject to the order of
the judge, and all papers in his possession shall be avail able
for the use of the judge.

Preparati on of docket and attendance at sittings

(3) The registrar shall, fromtine to tinme, inform
the judge of any business awaiting his action, and where the
j udge does not reside in the probate district the registrar
shal |, whenever the judge holds a sittings of the court of
probate, prepare a docket of the business to be disposed of at
such sittings, and shall attend at such sittings, wth the
papers relating to such business.

Transm ssi on of docunents

(4) The registrar may, on being required so to do by
the judge, transmt to himby nmail, registered and prepaid any
papers, except an original will, which the judge requires on any
hearing at his regular chanbers, or el sewhere than at his
regular sittings in the probate district in which the business
is pending. RS, c. 238, s. 159.

Costs and Fees Act

162 The registrar, in addition to the fees provided for a
registrar in a probate district in which a judge of probate is
exerci sing probate jurisdiction, shall be entitled to take for
the performance of duties and services pursuant to Sections 153
to 161 the appropriate fees nentioned in the Costs and Fees Act,
as therein prescribed. R S., c.238, s.160.

APPEALS FROM THE REGQ STRAR

Appeal fromregistrar to judge
163 (1) Any party aggrieved by any order, decree or
decision of the registrar, other than a grant of probate or
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letters of adm nistration, may appeal therefromto the judge
sitting in the court of probate.

Noti ce of appeal

(2) The appellant shall, within ten days fromthe
meki ng of such order, decree or decision, file in the registry a
noti ce of appeal.

Heari ng of appeal

(3) The appeal shall be heard and di sposed of by the
judge at the next sittings of the court of probate held by him
in the probate district, or at a sittings held on his chanbers'
day in the probate district in which he resides, or at a speci al
sittings of the court of probate held if an application is nade
t herefor under this Act.

Notice of hearing

(4) Five days notice of such hearing shall be given
to the parties who appeared at the contestation before the
registrar, or to their solicitors, if they were represented by
solicitors.

Powers of judge and evi dence on appeal

(5) The judge may hear such appeal and, if the judge
thinks fit, any of the parties thereto may adduce the sane
evi dence as that given before the registrar or any further or
ot her evidence and the judge may confirm vary or set aside the
decree, order or decision appealed from and may nmake any
decree, order or decision which the registrar should have nade.

Costs of appea
(6) |If the appeal is contested the costs of the
appeal shall be borne by the unsuccessful party.

Appeal from judge to Suprene Court

(7) Fromthe decree, order or decision of the judge
upon any such appeal, an appeal to the Appeal D vision of the
Suprenme Court shall lie as in other cases.

Appeal fromregistrar to Suprenme Court

(8 \Were a judge is incapacitated or disqualified
from hearing any appeal fromthe registrar, or where the parties
consent in witing, the appeal may be taken directly to the
Appeal D vision of the Suprene Court.
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or if already taken, may be transferred to the Appeal Division
by order of that Court or a judge thereof. R S., c. 238, s. 161;
1972, c. 2, s. 8.

Ext ensi on of appeal period

164 The Appeal Division of the Supreme Court, or any judge
t hereof at chanbers, upon special cause shown at any tinme within
six nonths after the tinme limted for filing notice of appeal,
may allow a notice of appeal to be filed in the court of probate
upon such terns as seemjust, in which case the sane proceedi ngs
shall be had as when a notice of appeal is filed in other cases.
RS, c. 238, s. 162; 1972, c. 2, s.8.



